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��� ,QWURGXFWLRQ
Lawyers for Forests, Inc. is an association of legal professionals that is working to
promote the conservation and better management of Victoria’s native forests.

LFF strongly believes that old growth and high conservation value forests should not
be logged. However, if licences are issued to permit such forests to be logged, then
LFF writes to:

a)� express its concerns over any breaches of section 52A of the )RUHVWV�$FW� �����9LF���WKH�$FW�;
b)� urge the Government to act to prevent breaches of the Act, Codes of Practice and

other relevant controls on logging operations, including the terms of the licences,
(the logging controls);

c)� urge the Government to continually review the sustainable yield rates; and
d)� urge the Government to grant licences which are flexible, and permit the

Government to terminate them if it adopts a policy not to allow logging in old
growth and high conservation value forests, or amend them if the sustainable yield
rates are amended.

We also write to express our concerns with the process and constitution of the Timber
Licence Renewal Project, (the Project).  We consider that:

a)� given the importance of the Project’s review, the process of the Project has not
been sufficiently transparent; and

b)� the constitution of the Peak Strategy Group, (PSG) could not be called impartial.

:H� QRWH� WKDW� WKH� *RYHUQPHQW� ZDV� HOHFWHG� ODUJHO\� RQ� WKH� SURPLVH� RI� DFFRXQWDEOHJRYHUQPHQW��:H�EHOLHYH�WKH�SURFHVV�DGRSWHG�E\�WKH�JRYHUQPHQW�GRHV�QRW�KRQRXU�WKLVFRPPLWPHQW��)XUWKHUPRUH��&URZQ�ODQG�LV�D�SXEOLF�UHVRXUFH�DQG�GHFLVLRQV�DIIHFWLQJ�LWVXVH�VKRXOG�EH�RSHQ��WUDQVSDUHQW��DQG�LQYROYH�DSSURSULDWH�SXEOLF�FRQVXOWDWLRQ�
:H�XQGHUVWDQG�WKDW� WKDW� WKH�WHUPV�RI� UHIHUHQFH�IRU� WKH�3URMHFW�ZHUH�GHVFULEHG� LQ� WKHILUVW�QHZVOHWWHU�RI�WKH�3URMHFW�DQG�WKDW�WKLV�ZDV�WKH�RQO\�SXEOLFO\�DYDLODEOH�VWDWHPHQWRQ� WKLV� LVVXH�� � � 7KH� ILUVW� QHZVOHWWHU� VHW� RXW� WKH� 3URMHFW¶V� SURFHVV� DQG� WKH� JURXSVHVWDEOLVKHG�XQGHU�WKH�3URMHFW�EXW�GLG�QRW�PDNH�DQ\�FOHDU�VWDWHPHQW�DV�WR�WKH�WHUPV�RIUHIHUHQFH�RI�WKH�3URMHFW���:KHQ�ZH�LQTXLUHG�DERXW�WKH�3URMHFW�ZH�ZHUH�WROG�WKDW�³WKHUHDUH�QR�SXEOLF�IRUXPV�SODQQHG�IRU�WKLV�SURMHFW´�DQG�WKDW�WKHUH�ZRXOG�EH�³QRW�EH�D�FDOOIRU�VXEPLVVLRQV´�����:H�ZHUH�IXUWKHU�WROG�WKDW�WKHUH�ZRXOG�RQO\�EH�OLPLWHG�FRQVXOWDWLRQZLWK�³LQWHUHVWHG�SDUWLHV´�� �7KH� ILUVW�QHZVOHWWHU�RI� WKH�3URMHFW�GDWHG���-XQH������DOVRUHIHUUHG� WR� WKH� UHVWULFWHG� QDWXUH� RI� WKH� FRQVXOWDWLRQ�� �2QH� RI� WKH�3URMHFW� JURXSV�� WKH([SHUW�'DWD�5HIHUHQFH�*URXS�ZDV�VDLG� WR�EH� UHTXLUHG� WR�³FRQVXOW�ZLWK�HQYLURQPHQWVWDNHKROGHUV��DV�GHWHUPLQHG�YLD�GLVFXVVLRQV�ZLWK�WKH�36*´�>HPSKDVLV�DGGHG�@�
2XU�XQGHUVWDQGLQJ�RI� WKH�3URMHFW�DQG�WKH�QHZVOHWWHUV�PDNH�LW�FOHDU� WKDW� WKH�3URMHFW¶VSURFHVV�ZDV�QRW� VXIILFLHQWO\� WUDQVSDUHQW�ZKHQ� LW� LV� FRQVLGHUHG� WKDW� LW�ZDV� UHYLHZLQJWKH�EDVLV�RI� WKH�GDWD� �LQ�SDUWLFXODU� WKH�EDVLV�RQ�ZKLFK� WKH� VXVWDLQDEOH� \LHOG� UDWHV� DUHVHW��RQ�ZKLFK� OLFHQFHV�DUH�JUDQWHG� IRU� WKH�ZKROH�RI�9LFWRULD�� �7KH�3URMHFW� LQGLFDWHG
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WKDW�LW�ZDV�SUHSDUHG�WR�UHFHLYH�VXEPLVVLRQV�IURP�RQO\�WKRVH�JURXSV��VXFK�DV�RXU�RZQ�WKDW� NQHZ� DERXW� WKH� 3URMHFW� DQG� VSHFLILFDOO\� VRXJKW� WR� PDNH� D� VXEPLVVLRQ�� /))EHOLHYHV� WKDW� 3URMHFW� GLG� QRW� FRQVXOW� ZLGHO\� EXW� RQO\� ZLWK� WKRVH� LW� FRQVLGHUHG³LQWHUHVWHG�SDUWLHV�´
:H� QRWH� WKH� LVVXH� RI� WKH� FRQVWLWXWLRQ� RI� WKH� 36*�� � ,W� FRXOG� QRW� EH� VDLG� WKDW� WKHFRQVWLWXWLRQ�JLYHV�WKH�DSSHDUDQFH�RI� LPSDUWLDOLW\�� �7KH�ILUVW�QHZVOHWWHU�RI� WKH�3URMHFWVWDWHG� WKDW� WKH� 36*� FRQVLVWV� RI� WZR� UHSUHVHQWDWLYHV� RI� WKH� 'HSDUWPHQW� RI� 1DWXUDO5HVRXUFHV� DQG� (QYLURQPHQW�� *UDKDP� *RRGLQJ� IURP� WKH� 9LFWRULDQ� $VVRFLDWLRQ� RI)RUHVW�,QGXVWULHV��DQG�0LFKDHO�2
&RQQRU�IURP�WKH�&RQVWUXFWLRQ��)RUHVWU\��0LQLQJ�DQG(QHUJ\� 8QLRQ�� � 7KHUH� LV� QR� RQH� RQ� WKH� 36*� UHSUHVHQWLQJ� WKH� LQWHUHVWV� RI� WKHHQYLURQPHQW�
2.� Any breaches of section 52A of the Act

2.1� Section 52A of the Act

6HFWLRQ���$�RI�WKH�$FW�SURYLGHV
³���� 7KH� 6HFUHWDU\� PXVW� HQVXUH� WKDW�� IRU� HDFK� WLPEHU� VXSSO\� SHULRG�� WKH� WRWDOKDUGZRRG� VDZORJ� VXSSO\� OHYHOV� IURP� 6WDWH� IRUHVW� LQ� D� IRUHVW� PDQDJHPHQW� DUHDHTXDOV�RU�LV�ZLWKLQ�WKH�SHUPLWWHG�PDUJLQ�RI�WKH�WRWDO�RI�WKH�VXVWDLQDEOH�\LHOG�UDWHVIRU�WKDW�DUHD�GXULQJ�WKDW�SHULRG�
���� )RU� WKH� SXUSRVHV� RI� VXE�VHFWLRQ� ����� WKH� SHUPLWWHG� PDUJLQ� IRU� D� IRUHVWPDQDJHPHQW�DUHD�LQ�UHODWLRQ�WR�D�WLPEHU�VXSSO\�SHULRG�LV����DERYH�RU�EHORZ�WKHWRWDO�RI�WKH�VXVWDLQDEOH�\LHOG�UDWHV�IRU�WKDW�DUHD�GXULQJ�WKDW�SHULRG�´

7KH�³KDUGZRRG�VDZORJ�VXSSO\�OHYHO´�LV�GHILQHG�DV�³WKH�YROXPH�RI�KDUGZRRG�VDZORJVDXWKRULVHG� WR� EH� WDNHQ� XQGHU� OLFHQFH� RU� SHUPLW� LVVXHG� XQGHU� VHFWLRQ� ��´�� � 7KHVXVWDLQDEOH�\LHOG�UDWHV�IRU�HDFK�IRUHVW�PDQDJHPHQW�DUHD�DSSHDU�LQ�WKH�WKLUG�VFKHGXOH�WRWKH�$FW�
Quite simply our concern is that no hardwood supply levels exceed the sustainable
yield rates by more than 2% so as to cause the Government to infringe section 52A of
the Act. The licences should be issued and drafted to ensure that section 52A is not
infringed. Otherwise the Minister’s decision to issue the licences may be open to
review.

We have been told that this has already occurred in one Forest Management Area, the
Wodonga Forest Management Area.   We have not sighted the figures and therefore
do not assert that the Government has infringed section 52A of the Act.  Having not
seen the figures we give no more weight to the comments which have been made to us
with respect to the Wodonga Forest Management Area than is reasonable in the
circumstances.  The focus of this submission is on the future rather than past mistakes
(any breach with respect to Wodonga).  We ask the Government for a commitment to
act to remove or significantly reduce the possibility of breaches occurring in the
future.  The possibility of a past breach (or breaches) adds impetus to the need for the
Government to achieve this end.
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The Government can remove or significantly reduce the possibility of infringing
section 52A of the Act in the future by:

a)� ensuring that licences and permits (licences) do not total amounts in excess of the
sustainable yield rates specified in the Act at any time during a timber supply
period; and

b)� monitoring the activities of the licensees to determine whether any breaches of the
licences occur, and;

c) appointing an independent auditor (authorised to investigate advice from the
public) to monitor logging activities to ensure that breaches of the logging controls
do not occur.

The above should not be taken as an endorsement of the logging controls. We believe
these are inadequate and should be the subject of a separate review.

2.2 Licences not to exceed the sustainable yield rates

Below we discuss the need for the Government to continue to collect accurate data
and make appropriate assumptions on the quantity of hardwood of different grades in
forest management areas.  The result of the calculations made by using such data and
assumptions should then be used to set appropriate sustainable yield rates.  If these
new sustainable yield rates differ from those appearing in Schedule 3 of the Act the
Act should be amended, and the licences be capable of review and revocation.

If the continued collection of data and the review of assumptions leads to a reduction
of the sustainable yield rate for any forest management area the Government will need
to revisit the licences granted with respect to that area.  This means that it will be
crucial for either:
a)� the term of the licences to be sufficiently short and flexible to give the

Government the opportunity to reduce the volume of hardwood sawlogs
authorised to be taken during the timber supply period.  If short term licences
were issued on the basis of the current sustainable yield rates and the rates were
subsequently reduced then future licences could be issued for lesser volumes; or

b)� if the term of the licences is 15 years (the timber supply period), they  include
revocation or variation rights triggered by amendment to the sustainable yield
rates in the Act.

The licences should also contain a clause granting the Government the right to
terminate the licence if the Government changes its policy on logging old growth and
high conservation forests.

We note that option (b) may involve issues of compensation.  We have not considered
these issues in detail but recommend that the Government draft future licences to the
extent permissible under law to exclude liability for compensation for any revocation
or variation of licences in these circumstances.
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��� 0RQLWRULQJ
The Government should ensure that the monitoring of the activities of the licensees
(including monitoring by the independent auditor referred to above) is sufficient to
detect any breaches of the licences and logging controls that occur.

2.4� Options available to the Government where it detects a licence
infringement

We have not had the opportunity to review the terms of the proposed licences. We
make a number of comments on the terms and conditions that should be incorporated
into the new licences. Too often a contractual obligation is used as an excuse for
ducking environmental responsibility. The licences should be drafted in a manner
which does not bind the Government to environmental values the Government
considers reflect the community aspirations today, but do not tomorrow.

Where the Government detects an infringement of a licence with respect to volumes
taken the Government may, depending upon its rights, powers and authorities, under
the logging controls and under the licence be entitled to:
a)� require the licensee to rectify the breach; or
b)� fine the licensee; or
c)� terminate the licence.

We expect that the Government would pursue these options if a long term licensee
breached the licence by logging more hardwood than permitted, or otherwise
breached the licence. We would also expect that the licences are drafted so that such
options are open to the Government.

Also, when considering applications to grant licences to persons whom had infringed
a previous licence the Government should take into account any breaches of that
applicants’ previous licence.  Such a consideration would be relevant to the
Government’s decision as to whether or not to grant a new licence.

Clearly the Government will have greater control over the amount of hardwood taken
where the terms of licences are short.  The Government can better control the amount
of timber removed from forest management areas where it issues short licences and
reviews past compliance of applicants rather than seeking to penalise any long term
licences whom have breached their licence during a licence period.

3.� Continual review of the sustainable yield rates

3.1� The basis for the current sustainable yield rates

We are concerned that the sustainable yield rates which currently appear in Schedule
3 of the Act may not be based upon sufficiently accurate data and appropriate
assumptions and methodologies.  Similarly to the issue with logging in the Wodonga
Forest Management Area we have not sighted information which establishes that the
data is not accurate or that the assumptions and methodologies are inappropriate.
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Instead we urge the Government, as a general principle, to continually collect data
and review the assumptions and methodologies in order to constantly improve them.
It is only reasonable to set the sustainable yield rates where a good inventory of
hardwood forests is available.

7KH�GDWD��DVVXPSWLRQV�DQG�PHWKRGRORJLHV�VKRXOG�EH�PDGH�SXEOLFO\�DYDLODEOH�WR�HQVXUHWUDQVSDUHQF\�RI�JRYHUQPHQW�
���� 3URFHVV�WR�PDNH�DQ\�QHFHVVDU\�YDULDWLRQV�WR�OLFHQFHV�DIWHU�D�FKDQJHWR�D�VXVWDLQDEOH�\LHOG�UDWH�
$Q�REYLRXV�RXWFRPH�RI� UHYLHZLQJ� WKH�GDWD� DQG�DVVXPSWLRQV� LV� WKDW� LW� LV� IRUHVHHDEOHWKDW� VRPH�RI� WKH� VXVWDLQDEOH� \LHOG� UDWHV�ZKLFK�DSSHDU� LQ�6FKHGXOH��� WR� WKH�$FW�PD\QHHG�WR�EH�DPHQGHG�IURP�WLPH�WR�WLPH���:KHUH�3DUOLDPHQW�SDVVHV�VXFK�DQ�DPHQGPHQWWKH� *RYHUQPHQW� ZLOO� QHHG� WR� UHYLHZ� WKH� OLFHQFHV� ZKLFK� LW� KDV� JUDQWHG�� � 7KLV� LV� DSURFHVV� LVVXH� DV� ZHOO� DV� D� OHJDO� LVVXH�� � :H� DQWLFLSDWH� WKDW� WKH� *RYHUQPHQW� ZRXOGLPSOHPHQW� SURFHVVHV� WR� HQDEOH� LW� WR� UHYLHZ� DOO� UHOHYDQW� OLFHQFHV� ZKHUH� RQH� RI� WKHVXVWDLQDEOH�\LHOG�UDWHV�ZDV�DPHQGHG���7KH�OHJDO�LVVXH�LV�WKDW�WKH�VXVWDLQDEOH�\LHOG�UDWHVZHUH�UHGXFHG�WKH�*RYHUQPHQW�PD\�QHHG�WR�YDU\�RU�UHYRNH�OLFHQFHV�LI� LW�KDG�JUDQWHGOLFHQFHV�DXWKRULVLQJ�WKH�WDNLQJ�RI�YROXPHV�ZKLFK�ZRXOG�FDXVH�LW�WR�RIIHQG�VHFWLRQ���$RI�WKH�$FW��7KH�OLFHQFHV�VKRXOG�EH�GUDIWHG�WR�SHUPLW�VXFK�YDULDWLRQ�
$V�DQ�DQFLOODU\�SRLQW�ZH�QRWH�WKDW�WKH�UHIHUHQFH�LQ�VXE�VHFWLRQ���$�����WR����³EHORZ´WKH�PDUJLQ�LV�SUREOHPDWLF���,W�UHTXLUHV�WKH�*RYHUQPHQW�WR�HQVXUH�VRPHWKLQJ�RYHUZKLFK�LW�KDV�QR�UHDO�FRQWURO���7KH�*RYHUQPHQW�FDQ�QRW�UHTXLUH�WKH�SULYDWH�VHFWRU�WRH[WUDFW�KDUGZRRG��UDWKHU�LW�FDQ�DQG�GRHV�SHUPLW�VXFK�DFWLYLW\���,I�WKH�*RYHUQPHQW�LV�WRHQVXUH�WKDW�WKH�WRWDO�KDUGZRRG�VDZORJ�VXSSO\�OHYHO�LV�QR�PRUH�WKDQ����EHORZ�WKH�WRWDOVXVWDLQDEOH�\LHOG�UDWH�WKHQ�LW�LV�REOLJHG�WR�DFWLYHO\�HQFRXUDJH�WKH�SULYDWH�VHFWRU�WR�ORJKDUGZRRG����:H�UHFRPPHQG�WKDW�WKLV�DQRPDO\�EH�UHFWLILHG�DQG�LW�PD\�EH�FRQYHQLHQW�WRGR�VR�DW�WKH�WLPH�RI�SDVVLQJ�WKH�QH[W�VHW�RI�DPHQGPHQWV�WR�WKH�$FW�
��� &RQFOXVLRQ
In conclusion we:�� ask the Government to implement measures to ensure there are no breaches of the

logging controls and in particular the contractual obligations of licensees;�� urge the Government to continually review the sustainable yield rates and amend
the Act accordingly; and�� DVN�WKDW�WKH�*RYHUQPHQW�LVVXH�VXIILFLHQWO\�IOH[LEOH�OLFHQVHV���7KLV�FDQ�EH�DFKLHYHGE\�JUDQWLQJ�VKRUWHU�OLFHQFHV�RU�LQFOXGLQJ�DGHTXDWH�YDULDWLRQ�DQG�UHYRFDWLRQ�ULJKWVLQ�WKH�ORQJHU�OLFHQFHV�

/DZ\HUV�IRU�)RUHVWV��,QF���'HFHPEHU�����


